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OFFICE OF THE ATTORNEY GENERAL Of TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hon. “slter C, Plerson

Hesd, Txecutive Diviaion
Department of State

Office of Secretary of State
Austin, Texes

Dear 2ir: constitu-

N sdopted on
gust 25, 1945, (Seo. 2e,

. YI, Constitution of
s}, the members of Texas
Ftate Guard are exempt from
payment of the poll tax.

Your requet er refarring to the consti-
tutionel amendmen Dw - 1945, (Sec. 2a, Art, VI,
Constitution of nd . Ander thls amendment, the
members of the " are exempt from payment of the
pOll tax,

(undersed
narme; anc )
be to becauch

The Texas “tate Guard lg not mentioned by
fembers be entitled tc the exemrtion, it would
inelusicn in the genersl description cuoted sbove

Tre forces tnd reserve described in the above menticned
provision sre limited to those "of the United “tates.™ ¥ilitery
forces and organizations «hich do not meet this requirement are
not included. So the question turns on whether the Texass Ttate
Guard, as & military force, is an inastrument of the United “tates
Government or rmerely & “tate orgsesnization; In other words, whether
its membera, ac such, are enrsged in the service of the federsl
gevernment or s0lely ln the service cf the “tete of Texes,
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The statutes expressly provide that the Texas “tate
guard is a part of the military foroes of the State of Texas
and the aotive militia of the State of Yexss. “The OoveFnor of
Texas is euthorized to orgsnize and maintaln the Texas Jtate
Ouard Quring the periocd that the Texas Natlonsl Quard, or any
part thereof, is in sotive federal service. Arte, 5755 and
58Gla, Vernon's Ann, Clv. Statutes,

The Constitution of the United States (fec. 8 of Art.I)
provides that Congress shall have powers

*To provide for éalling forth the Militia to
exesute the lLaws of the Union, suppress Insurrections snd
repel Invasions;

*To provide for organirzing, sarming, snd diseiplia-
ing,the Militie, and for governing such Pert of them as
ray be smployed in the Serviee of the United States, re-
serving to the States respectively, the Appointment of
the Officerz, end the Authority of training the ¥ilitia
aocording to the diseipline presoribec by Congress.™

It further provides (%eo, 10 of Art, I) thet:

"No state shall, without the Consent of Congress,,...
keep Troops, ..... in time of Peace, ....."

56

The Army of the United States, es defined in 10 U.Z.C.A.,

Ceo. 2, lnoludes the "National Guard of the United “tates”, and

the "Nations]l Gusrd while in the service of the United “tetes,® whic

are defined in 32 U.".2.A., Sec. 4D, as follows:

"In this title, unlese the context or subjeoct matter
otherwise reculrea--

*(a) 'Natiomsl Guerd' or 'Nestions: Guerd of the
several Ttates, Territcrles, and the Diawriot of
Columdia' me=rs thut porticn of the Crganized Militia
of the seversl “tates, Territories, arnd the Distriot
of Columbdia, ective and inaoctive, federally recognized
as provided in this Aot and orgenized, armed, and
squipped in whole or in part at Federal expense asnd
officered and trained under paregraph 16, ssction 8,
article I of the Ccnstitution,
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(b} 'National Guard o’ the United 7tates' means
e reserve ocomponent of the Army of the United States
composed of those federslly recognized units and or-
ganizations and perscns duly appointed and commisszioned
in the sotive and inactive Nationel Guard of the several
“tates, Territories, and the Distriot of Columbia, who
have taken and subsoribed to the oath of office pre-
soribed in section 112 of this title, and who have been
duly sppointed by the President in the Natlonel Guard
of the United “tates, as provided in this title, and of
those officers end warrcent officera appointed ss pre-
soribed in sections 81 end 113 of this title, and of
those persons duly enlisted in the Nationel Guard of
the United States and of the several States, Territor-
ies, and the Distriot of Columbia who have teken and
subsoribed to the cath of enlistment prescrided in
section 123 of this title. (June 3, 1916, o. 134, 8 71,
as sdded June 15, 1933, o. 87, B 9. L8 ~tat. 157}~

The following provisions of 32 U,7.C,% ., Teo, 194, su-
thorize the establishment of “tate guerds:

"{a) No State . . . shall mainteln troops in time
of peace other thsn as authorized in accordeance with
the organization presoribed under this title, . . .

"(b) Under such reguletions as the “ecretary of

War mey prescridbe for the organizstion, stendards of
training, instruction, and discipline, the organiza-

tion by arc¢ relrntenence witkin =ny “tete. . . , of

such militsry forces other then e ‘aticnal Gusrcé as

mey be provided dy the law: of cuch Jtete. . . . is
hereby authorized wioile any ert of the Nstionsl Guerd

of the "tete . . . . concerned !5 ir asctive Federel
cervice . . ., “rovided further, TLost =such forces
-shell not be called, ordered, or 1. eny rmaonner drafted,
ac such, intr the millitary services of the "“nited “tstes;
however, no persca shell, by reesca cof nis membership

in any sueh unit, be exempted fro: rilltary service under
any Federel Jaw. . . . ."
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The Constitutlion of Texas (Ceo. 46 of Art. IVI“
provides;

"The Legislature shall provide by law for or-
ganizing and disoiplining the militia of the Statse,
in such manner as they shell deerm expedient, not
incompatible with the Constitution and Laws of the
United States.”

It further provides (in Seo. 7 of Art IV) :

"He (the Governor) shall be Commander-in Chief
of the military forces of the “tate, except when
they are oaslled into aotual service of the United
ftatea. He shsll have power tc ocall forth the
¥ilitia to exeoute the laws of the State, to suppress
insurreotions, repsel invesions, and protect the
frontier from hostile iacursions by Indians or other
predatory bands."

It 1a spparent from en exemination of the Texas statutes
suthorizing end governing the Texas “tate Guerd thet it wes in-
tended to be purely s State militia, orgaenizetion, snd not a part
of the military forces of the United “tates. The following pro-
visions sre illustretive:

"Art. 5765. The militia of this Stete shall be
divided into two (2) olasses, the aotive end reserve
militia. The sotive militie shall consist of organi:zed
and uniformed militery forces of this “tate whioch shall
be knéwn as the Texas National Guard or the Texes “tate
Guerd as the cese msy be; the reserve militia shall
ccnsist of s8ll those liable to service 1n the militie,
but not serving in the Texes National Guard or the
Texas “tate Buard. As amended Aots 1943, 43th leg.,

p. 464, oh. 311, § 1,

"Art. 589ls,

"“¢o. 1l{a). "henever any pert of the National
Guard of this Ctate 1s in ective Yedersl servioce,the
Governor is hereby authorlized to orgenize end mein-
tein within this State during suob period, under such
regulations as the “ecretsry of “sr of the United
“tatea may prescribe for thelr orsgenizstion, stendards
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of training, instruotion and discipline, such
nilitery forces as the GQovernor may deem neoss-
sary to defend this State. Sush foroes shall bde
eomposed of officers sppointed and eommissioned
and assigned by the Governor or under his asu-
thority, to hold office and sasigoment dnring

the pleasure of she Governor, sad such adle-bdodied
male oitizens of the State and such adle-bodied
residents of the S8tate who shall have deslared
their intention to beoome citizens of the United
States, as sball volunteer for ssrvioe therein,
lupflonantod, if necessary, by men of the reserve
ailitia enroclled by draft or otherwise as pro-
vided by law, o+ o o

»(b) Euch foroes shall be a {art of .the aetive
rilitis end o component of the Military Porees of
Texes snd shall de additional to and distinet from
the National Guard ené shall be known sas the Texas
State Guard: Provided, however, thst members of

the Texas National Ousrd who sre not at the time

in Federal service may dbe used, under the suthority
of the AdJjutant General, to coxmand, instruot, train
end administer all or any eomponsnt of the Military
Yoroes of this State, inoluding sueh State Ouard.
:azlm.ndod. Aots 1943, AB%h Leg., p. k64, oh. 311,

nege, 2(a) The CGovernor is hereby suthoriged
to prescribde rulec snd regulations not ilnoonsistent
with the provielons of this Aot governing the en-
listment, orgenizetion, sdministretion, uniforms,
squipment, meintensnce, comrsand, trsining and dle-
cipline of such forces; provided such rules and
regulations, in so0 fur as he deems practicaeble =nd
desiradble, shell coaform to exlstiag law governlig
and pertaining to tos Natlonal Quard and the rules
and regulations pramulgated thereunder. . . .

"%¢0., 7. Nothing in this Aot shsll be construed
as authorizing suoch foroes, or any part thereof, to
be salled, ordered, or in sny manner drafted, ss suoh,
into the military service of the United Ttates, but
no person shell by reason of “is enllistrment or com-
miesi~n in sny such forces dbe exempted from rilitsry
service under any law of the United “tates, . . .
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Although we have found no osses oonstrulng the Texss
atatute, the federsl courts have held that officers of other
State Guards sre pot members of eny of the various csomponents
or tho Unltod Statos nilitary foroes. United “tates v, Herting,

as . an LA™ T ud 18212Y: Aoctnn = Noli=X - o -1
uo .l'. -..-upp WUV (ViBVve vv-, L7q;l’ vucvvu ¥ VOAWEU UECED, &4

{24) 353, (Mun. Ct. of App. 8., 16437, u?f’Im"e"«I'TE'S
(2dg 10 (Ct. App., D. C., 194&;. esertiorari denied, 64 ©°. Ct.
1286, -

In our opinion, therefore, members of the Texas Tete
Guerd are not sntitled to vote without payment of a peoll tex,
under the provielons of “ec. 2a, Art. YI, of the Constitution
of Texas.

Your requeat further asks for advice as to "whether
under the Constitution and laws of the State of Texas members
of the Texss State Guurd sre to any extent exempt fram payment
of the poll tax"™ and, if so, "the sxtent and terzs of such
exemption.*

%e are enclosing herewlth oopice of our Opinicns Nos.
0-5045 and 0-5808, which hold that members of the Texas “tate
Guerd, being members of the sotive militis of Texas, ere entitled
to & partial exemption and to & militery poll tax receipt under
Arts. 5840 snd 5841, Revised Civil Statutes of Texas, upon eom-
plisnce with the terms of said articles, end which discuss and
interpret said srtieles. In addition, we oall to your sttention
Arts, 5843 and 5344, which read as follows:

"Artiole 5843.

"Te entitle eny generel, fleld or ataff offloer
of the esctive militia of this Ttate to mald exemptions
a8 set fortt in thla chupter, such officer shall
between the firet days of Jenusry end April of esoch
year, flle »ith tte sssessor or buxes Tcr his county
his certificate to the effect that he is en officer
of the gotive militie of this Stete in good standing,
and that he has failthfully disoharged 2ll the military
duties recquired of him during the preceding year, and,
oa tiling the sertificete as herein reguired, suoh
officer shall not be assessea for any poil tax what-
ever other than the poll tax of onc doller presocribed
by the “onetlitutico for the sucport of publio schools
for the current yesr;



o

Hoa. ‘alter C. Plerson, page 7

"Article 5844.

"o entitle any non-commicssioned staff offioer,
pember of the engineer or hospital ecorps, or any
other enlisted man of the active militia of this
fState not delonging to the regular organization,to
the exemptions as set forth in the fourth preceding
article, such non-commissioned officer or soldier
shall prepare and file affidavits similar to the
sertifisate provided in the pressding artiole for
officers, with the assessor, . . . . of his oounty;
such affidavits shall bde filed during the same period
an? in the ssre manner as set forth adove for offi-
cers., On riling sueh affridavits, sueh mon-ocommissioned
officer or soldier shall be entitled to the same eox-

smptiona in the same menner eas provided for such of-
ficers.”

Sumaarizing the above, we hold that nembders of the Texds
ftate Guard:

(1) Are not entitled to vote without payment of
a poll tax under the provisions of fec. 2a, Art. VI, of the Con-
stitution of Texas;

{2) ire, upon complience with Arts. 5841, 5843 or 5844,
exempt from payment of poll taxes, exeept the ocne-doller poll tax
presaerided by the Constitution for the support of the pubdblie
schools; and

{(3) Are entitled to s poll tax receipt under Articles
584), 5843 or 5844, upon oomplisnce with the terms quoted end
payment of the one-dcllsr Constlitutional tex,

Youre very truly,
-//, = - o ATTORENTY GTNTRAYL OF TLX <

ol 7 A e o
W ‘ WC/ By . :-1,4 e A C. :-;44_1 o AL
S R (- Raymond A.Lymoh,

Assistant
RAL:rt

Enols,.2



